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CRIMINAL CODE AMENDMENT BILL 2004 
Second Reading 

MR B.J. GRYLLS (Merredin) [4.00 pm]:  I move - 

That the Bill be now read a second time. 

As both policy makers and members of the wider community, issues of crime and justice are always at the 
forefront of our minds.  The security screens on the windows of our homes and businesses, and the security cards 
we are forced to carry, even at Parliament House, serve as constant reminders of our vulnerability to crime.  
Fortunately, though, we are in a position to prevent crime, not merely by putting bars and locks on our property, 
but by enacting relevant and robust legislation that deters criminal activity and suitably punishes offenders.  It is 
to this end that I stand before the House today. 

It is a frequently touted fact that Western Australia, for many years, has held the unenviable title of Australia’s 
burglary capital.  Currently, the Criminal Code distinguishes between burglaries committed in respect of places 
ordinarily used for human habitation and those committed elsewhere.  In section 401(1) and (2), there are greater 
penalties for home invasion, reflecting the dim view held by both the Parliament and the community of those 
who violate the privacy and sanctity of the home.  This Bill does not seek to alter those provisions.  Few would 
disagree that home invasion is a serious crime deserving a serious penalty.  This Bill does, however, seek to alter 
the Criminal Code’s mandatory sentencing provisions as they relate to burglary.  As it stands, section 401(4) of 
the code provides for the imposition of a mandatory 12-month prison sentence upon an offender’s third 
conviction for home burglary.  Again, this gives recognition to the public’s abhorrence for and intolerance of 
home invasion, and targets recidivist offenders.  However, this confinement of mandatory sentencing to offences 
committed in respect of places of human habitation cannot be sustained in the light of recent crime statistics. 

Recent Australian Institute of Criminology figures for Western Australia show a decrease in home burglaries, 
which may or may not be attributed to the deterrent and punitive effect of the current mandatory sentencing 
regime in section 401(4).  However, the overall rate of burglary has risen due to an increase in commercial and 
other burglaries.  Furthermore, statistics also show a higher frequency of police apprehensions among a smaller 
number of distinct individual offenders, pointing to a pattern of repeat offending.  These statistics culminate to 
present us with a dilemma: burglaries at commercial and other premises are increasingly committed by a small 
number of repeat offenders, yet those offenders go largely unpunished - and would-be offenders are largely 
undeterred - because the code’s mandatory sentencing provisions do not extend to burglaries committed on non-
residential property.  This gaping hole in our criminal law demands the intervention of Parliament, and it is the 
subject of this Bill today. 

The statistics to which I have referred are supported by the abundance of anecdotal evidence presented to me - 
and I am sure to other members of the House - by numerous business owners and community groups in my 
electorate.  Indeed, the impetus for this Bill came from the community outrage that followed a spate of 
commercial break-ins in Merredin over the Christmas period.  Two Merredin businesses spent from 11.00 pm on 
Christmas Eve to 2.00 am on Christmas Day securing their premises after break-ins.  This takes not only a 
financial toll but also an emotional toll.  These businesses must question why they carry on, when for many of 
them this is an all too regular occurrence.  What frustrates them more is that the offenders are often known to 
police and have been before the courts previously, only to be let off without a custodial sentence.  Merredin 
businesses have gone as far as replacing their single plate glass windows with multiple glass windows, so that 
when the glass is smashed, the replacement cost is less.  That has a flow-on effect on their insurance policies, 
which we all know from another debate is becoming an impediment to their business success. 

Existing mandatory sentencing legislation was enacted to clearly recognise the sanctity of a person’s home.  
However, I put it to the House that people’s businesses should also be offered this protection.  Many businesses 
are small, family-run operations, and it is these owners who get the calls in the middle of the night or the shock 
of turning up at work early in the morning to find that their businesses have been burgled.  These business 
owners have demanded action on this issue, and the Bill that I have presented to the House today acts upon this. 

It must also be recognised that the whole community bears the cost of commercial burglaries.  Rising insurance 
premiums are passed on in the price of goods and services.  Businesses can be shut down for a period following 
a burglary, which disadvantages both the community and the business, and it also has a devastating effect on the 
morale of those business owners.  There is no doubt that the effects of commercial burglary are far reaching, and 
the community has made it very clear to me that it wants the Parliament to take decisive action to deter would-be 
commercial burglars. 

I have also included clubs and charities in this legislation.  These groups are often seen as soft targets, with the 
country golf club occupied only on the weekend, but housing alcohol, cigarettes and some of the other key 
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targets of burglars.  It is very important that we recognise the importance of clubs and charities in our 
community and offer them the full protection of the law. 

Although it is not mentioned in this Bill, a key to reducing the burglary rate in Western Australia is addressing 
the core issues of drug abuse, boredom and family dysfunction, which often lead to criminal activity.  This is not 
the time to debate these issues, but steps need to be taken, both at a government and a community level, to 
address these problems and to ensure that support mechanisms are in place for those members of our community 
who feel vulnerable and helpless and who turn to crime because they feel they have no other option.  This Bill, 
however, is about protecting property owners from repeat offenders, and I make no apology for that. 

The amendments to the Criminal Code proposed by this Bill are simple.  Section 400 is amended by deleting in 
subsections (3)(a) and (b) the references to offences committed in respect of places ordinarily used for human 
habitation, in order to bring within the definition of “repeat offender” those offenders who repeatedly target 
commercial and other premises, such as sporting clubhouses and premises used for charitable purposes.  Section 
401 is then amended also by deleting in subsection (4) the references to offences committed in respect of places 
ordinarily used for human habitation, thus enabling the court to impose a mandatory 12-month prison sentence 
upon an offender’s third conviction for an offence committed in respect of any “place” - residential, commercial 
or otherwise. 

I am aware that in previous debates on this issue, including when mandatory sentencing was first introduced by 
the coalition Government in 1996, members opposite raised concerns that mandatory sentencing is useless in 
both its deterrent and punitive functions unless offenders are actually apprehended or at least have a fear of being 
caught.  Although I acknowledge that this may be a legitimate point in the metropolitan area, where it is common 
knowledge that clearance rates are not good, the argument cannot be sustained in smaller communities, such as 
Merredin, where offenders are often well known to police and are frequently arrested.  I recognise that this Bill, 
if enacted, will have the greatest effect in these small communities, but I make no apologies for that.  I am the 
member for Merredin, and this Bill reflects the demands of my constituents.  Nevertheless, I look forward to this 
Bill receiving the support of both sides of Parliament.  Hansard shows that the current Attorney General and the 
current Minister for Police and Emergency Services both supported the introduction of mandatory sentencing in 
1996.  I hope their opinions, and the opinions of their colleagues, have not changed now that mandatory 
sentencing is more necessary and important than ever. 

This is a simple Bill that will make a big difference to business owners, community groups and the public at 
large.  I commend it to the House.  

Debate adjourned, on motion by Mr J.A. McGinty (Attorney General).  
 


